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RESPONSE

ARC has approached the government’s draft regulations by applying three tests:

A. Do the regulations and proposed amendments meet the requirements of the Directive?

It is widely recognised that the Directive has the potential of damaging the recruitment supply
industry and therefore a key tool for business. Accordingly therefore a minimal implementation in

the UK is essential.

We have already (in our response to the last consultation) argued against gold plating in any form,
particularly in relation to the test for equal treatment and meaning of basic working and
employment conditions. In this document we have identified again those areas where we believe
the proposals exceed the requirements of the Directive. We strongly argue that the Directive
should not be used as an excuse for introducing new provisions that are out of scope. In addition
the Directive recognises the difference between agency workers and employees of the hirer, and

that difference should be reflected in the UK regulations.
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B. Do the proposals allow for the retention of sufficient flexibility within the agency worker

supply model to ensure that the model remains available and attractive to hirers?

Thus where provisions make the application of the regulation difficult to comply with, or have the
potential to create reluctance by hirers to use agency workers, for example by imposing a
burdensome administrative requirement or a liability that cannot easily be addressed, the

attraction and thus use of agency workers will inevitably be reduced and flexibility lost.

C. Do the details of the proposed provisions work in a fair way and achieve the purpose for
which the regulation is applied? Therefore we have identified where provisions give an unfair
advantage or where a concept which should work in favour of a party is lost due to the wording

used.

Our comments below are made with these tests in mind.

Interpretation — R.2

1.  The current definition of “job” creates difficulties in understanding and application not the
least because different terminology is used in different regulations, for example “role” is
used in R.8. The definition should only relate to the nature of the work, not the status of the

worker or the contract.

2.  We recommend that the definition be changed to “same job” as for example referred to in
R.9 (1)(b) to read “means the same nature of the work in the same role and the same
capacity (save in relation to employment status of the worker) and the same place in which

the agency worker works under the direction of the hirer”.

3. Please also see our comments and suggestions on Rs.6, 7 and 9 below.

The Scope of the Directive —Rs. 3 and 4

4.  The draft regulations 3 and 4 do cover the issues that arose under the first consultation. The
definition of an agency worker matches the requirement, as does the definition of a

temporary work agency, although we have some caveats as below.
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The legislation would appear to affect individuals who operate through limited companies
when no employment business (as defined in the Employment Agencies Act 1973) is

involved that provides work-finding services. For example, an interim operating through a

limited company and contracted direct to a hirer would currently fall within scope even
though no work seeking employment business is involved in the supply. This cannot be the

intention.

We believe the intention of the Directive was to cover those that are engaged by a
temporary work agency only with a view to being assigned (supplied) to a hirer, in other
words not to cover individuals that are engaged for a different purpose. An individual who
sets up his/her own limited company is not engaged by that limited company only with a
view to being assigned (supplied) to a hirer. However if that individual or limited company
seeks work through an employment business, the engagement by the employment business

is for the sole purpose of being assigned to hirers.

The remedy therefore would be to amend R.4(b) to provide that it applies if an employment
business (as defined in the Employment Agencies Act 1973) acting in that capacity that has
provided work-finding services is involved in the supply or chain of supply to the hirer. It is
important that the term “employment business as defined in ...” is used to describe the party

that triggers the right.

We recommend removal of any reference to intermediary, which becomes obsolete and
which in any event is confusing as to its meaning, although we accept that the clarification
that because there is more than one intermediary does not mean the individual is not an

agency worker.

There is one further caveat. There is no definition of the word “supply” in the draft
regulations. From experience when working with the Conduct of Employment Agencies and
Employment Businesses Regulations 2003, which also do not use a definition of supply, this

lack of definition can cause confusion.

It is clearly stated policy within the consultation that the activities of employment agencies,
that are defined in the Employment Agencies Act 1973 as being in the business of “providing
services (whether by the provision of information or otherwise) for the purpose of finding
persons employment with employers or of supplying employers with persons for employment

by them” should not fall within scope.
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We strongly recommend therefore that there should be an additional clause as R.4(3) “for
the avoidance of doubt, a person that is an Employment Agency as defined in s5.13(2) of the
Employment Agencies Act 1973 and acts in the capacity of an Employment Agency at the

relevant time, is not a temporary work agency.

Relevant Terms and Conditions — R.5

Working time issues

12.

13.

14.

15.

R.5(1)(b) — (f). The entitlements of an agency worker to any aspects that an employee of the
hirer is due to must specifically exclude benefits that the employee has obtained by reason
of a reward aimed at the long term management, motivation and retention of staff. The
policy intention in this regard was set out in the first consultation document at paras 2.3(c)
and 4.15. However that intention has not been met by the current drafting, which fails to
ring fence the plain intention to a shorter term and non employment relationship that an

agency worker has in the hirer’s workforce.

Thus if an employee is provided with an extra days holiday at the discretion of the employer
by reason of time served, or for efforts made towards the hirer’s economic success, or for
outstanding performance, that entitlement should not extend to an agency worker. Any
incentive over and above statutory entitlement is arguably down to long term motivation
and employment. So even if all regular staff are entitled to an automatic increase in holiday
by reason of length of service, this should not apply to agency workers. Hirers do not provide
benefits over and above statutory entitlement for charitable reasons; they do it in order to

retain staff on a long term basis.

An arrangement whereby an agency worker is not entitled to any more than the minimum
statutory entitlement would overcome many of the issues surrounding assessment of
holiday entitlement, and we therefore recommend that this basis should be set out

specifically in the regulations for the sake of clarity.

The attempt to define specific types of bonus is confusing and burdensome. Bonuses in the
normal sense are payments or rewards that are in addition to normal pay and are by their

very nature discretionary. The reference to the word “bonus” therefore conflicts with the
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17.

18.

QrC

requirement for the provision to be ordinarily included in contracts, which excludes
discretionary aspects. This applies in all cases save where an employee is contractually
entitled to a bonus, in other words a company bonus which is not linked to personal
performance —arguably such a payment is not really a personal bonus but is a company

bonus.

We recommend that in 5(2)(a), after the word “including” add “for the avoidance of doubt”
and 5(3)(f) should read “any extra or irregular remuneration awarded pursuant to a scheme
or policy aimed at the long term management, motivation and retention of staff.” There
should be no doubt that payment for long term retention and that reflects the long term
nature of employment should be carefully and specifically excluded to ensure that the policy

intention set out in the first consultation is met.

The word “bonus” should be removed as it is not defined, and the requirement for a
performance appraisal pay system does not work since many companies pay bonuses for

long term motivation but do not have a performance appraisal pay system in place.

We refer to our previous response at Q.6 and recommend that there should be no
suggestion of payment in lieu of holiday entitlement. An employee would not normally be so
entitled unless specifically contained in the contract of employment. If the leave is not taken
there should be no entitlement to pay in lieu unless there is a contractual entitlement of the

regular employees in that regard.

Regulation 5: generally

19.

20.

The Regulation should be amended for clarity to ensure that the matters set out in R.5(1)
must exist at the relevant user undertaking, namely the location or place of work at which
the work is actually undertaken. Failure to include such a provision may result in argument
that basic pay and conditions applicable in other places of work of the hirer should apply.

Regional and office variations should be excluded.

The principle of the above is established in the Directive and is implied by virtue of the words
“to occupy the same job”, namely the job that exists at that particular site. The principle is
reflected in Regulation 6, which at (1)(b) refers to a requirement for the comparator to work

or be based at the same establishment as the agency worker. This should be reflected also in
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Regulation 5 for the purposes of both consistency within the Regulations and with the

Directive.

Comparable Worker - R.6

21.

22.

23.

We recommend a change to R.6(2) to add the words at the end “before the date of
commencement of the qualifying period (as provided for in R.7)”. This avoids argument
about the relevant time cessation of the employment of the potential comparable employee

applies.

Regulation 6 is largely correctly drafted and reflects the correct terminology of workers
working under the hirer and engaged on the same work. However following our points in
relation to R.9, see below, it incorrectly includes the qualification that to be a comparable

employee the individual concerned must be an “employee”.

If our argument is followed, the eighth word in the first sentence should be changed to

III

“individual”. The heading should also be changed to “Comparable Workers”.

Qualifying period - R.7

24,

25.

26.

The provisions as set out relating to requirements for the break in the qualifying period are

very complex and we recommend they be made easier to understand.

In addition there is conflict between R.7(4)(b) and (5). R.7(4)(b) refers to the whole of R.7(6)
including (6)(c) and (d)(i) - (iii) and provides that the start of the period of leave/break stops
the qualifying period ‘clock’ which restarts when the leave/break ends and the assignment
continues or a new assignment starts; R.7(5) provides that if leave is under (6)(d)(i)-(iii) the

clock does not stop but instead time continues to run.

The break of 6 weeks set out in R.7(6)(a) is far too long. It could lead to enormous
administrative complexity since it would be possible for an agency worker, who works short
assignments at different hirers, to run up multiple concurrent qualifying periods. In the
worst case scenario where the worker is engaged for 8 hours per day an temporary work

agency may have to monitor and maintain records for up to 36 different hiring’s (6 weeks of
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6 days per week = 36 days), and if the worker works more than one assignment per day, the
number of assignments to be monitored will increase. This is an unfair burden on the

temporary work agency.

The position is compounded if an agency worker works through more than one temporary
work agency, as is common. How would either temporary work agency necessarily be aware

of days previously worked by the agency worker for the same hirer?

We are also concerned that the 6 week proposal would create an unhelpful precedent going

forwards in relation to breaks of employment generally.

Possible Solutions to R.7

29.

30.

31.

32.

There are two potential solutions. First it should be a requirement for making a claim that
the agency worker should be obliged to have informed the temporary work agency of any
previous period of engagement with the same hirer. We make this point subject to our point

at paras 38 — 41 below concerning “the same job”.

Second the issue of length of break should be properly considered. There is no precedent in
law that provides that continuous employment is only broken after 6 weeks. The law relating
to continuity of employment is carefully set out in s5.210 and 212 Employment Rights Act

1996. We referred to this in our response to the first consultation.

If the concern is that 1 week is too short and could lead to avoidance, regard should be had
to the equivalent rules for continuity set out in 5.212(3) and the case law that follows those
rules. A temporary work agency that seeks to break continuity by taking the agency worker
off an assignment for 1 week with a view to replacement thereafter would not achieve the
break under those rules. The rules could easily be adapted to ensure that the circumstances

of agency work and potential for repeat assignments is taken into account.

For example a temporary work agency may be tempted to supply a worker one week on one
week off in order to utilise the 1 week break provision. Clearly there is a plan and thus the
break would not work. In the same circumstances a break of 2 or 3 weeks also would not
work. The test is whether there is an intention (period of intention) to continue supply of

that agency worker to that hirer in respect of that job.
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We further suggest that a break of 4 weeks be deemed to be conclusive evidence that there
was no intention to re supply. Even in these circumstances we consider that 6 weeks would
be too long. The reference to 4 weeks in this context mirrors the concept behind s.138 ERA
1996, where there is no redundancy (please note the distinction between redundancy and

other breaks of continuity in employment) if the employee returns to work within 4 weeks.

We recommend a pragmatic approach. This would be to accept the shorter period we
suggest since it provides a practical solution for temporary work agencies; it is easier to
administer and monitor by both temporary work agencies and hirers; it largely overcomes
difficulties that arise when the agency worker works through more than one temporary work
agency, yet, if the safeguards that are built into ss.210 and 212 are deployed, should
robustly prevent avoidance. We strongly commend the 1 week limit subject to conditions we
have described, which we believe achieve the requirement for anti-avoidance in a balanced,

realistic and practical way.

Other Practical aspects of the qualifying period

35.

36.

37.

The qualifying period in practice will be different for individual agency workers (AW)
depending upon the days and hours they work in each week. For example AW 1 who works 1
day a week for 12 weeks becomes entitled to R.9 rights in relation to all days worked for the
hirer. AW 2 who has worked for 12 weeks doing a 40 hour week is entitled to the same. This

would seem to be unfair.

A solution to this aspect would be to set the criteria in hours rather than weeks. Thus criteria
would be twofold: criteria 1 would be the 12 week rule as now and criteria 2 would be that

the AW has worked more than X hours within a 12 week period.

Alternatively the R.9 right to equal pay should be expressed to extend only to the average
days/hours per week worked over the 12 week qualifying period, such that AW1 in our
example gets equal pay for 1 day a week — to the extent that AW1 is then provided with
work for more than 1 day per week, the right to equal pay remains for 1 day only until a

further 12 weeks qualifying period is accrued in respect of the additional days.

Establishing the same work - Rs.6 - 9 — Conflict in terminology
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42.
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R.7(3)(b) “comprises substantively different work” is inconsistent with R.6(a)(ii) “the same or
broadly similar work” and gives rise to confusion — why would the tests need to be
different? It further conflicts with R.8 (1)(a) which uses “same role” and R.9(1)(b) which uses

“the same job”.

We recommend that the test should be consistent with the principle test of ascertaining
whether there is someone engaged on the “same job”, as per R.9(1)(b) and as per our
amended suggested definition of “same job” at para 2 above. This results in there being no
distinction or perceived unfairness in the tests and provides appropriate consistency

throughout.

The Directive establishes that the worker has a relationship with the temporary work
agency, not the hirer. Thus rights to same treatment are against the temporary work agency
not the hirer. Accordingly “the same job” should mean the same job work, with the same
hirer and through the same temporary work agency. An agency worker who changes
temporary work agency before the qualifying period is achieved clearly would not obtain
rights from the first temporary work agency and therefore the qualifying period in relation

to the first temporary work agency should cease.
Thus two important points flow in relation to accrual of the qualifying period:

the same job, as we have said above, must mean, at least so far as the qualifying period is
concerned, the same job through the same temporary work agency, and the words “through
the same temporary work agency” should be included at R.7(3)(b)(ii) “that new assignment

does not comprise the same job through the same temporary work agency with that hirer”.

if this is accepted and translated into the regulations, there would be no need for the agency
worker to inform the 2™ or subsequent temporary work agencies of time already accrued,

since the clock would start again on each occasion of change of temporary work agency.

This would not prevent the agency worker from having concurrent accruing qualifying
periods through different temporary work agencies where several agencies supply the same

agency worker to the same hirer.

Entitlement to basic working and employment conditions — R.9
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48.

49.
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Regulations 9(1) and (2) do not meet the requirements of the Directive. Regulation 9(1)(b)
limits the entitlement to rights to those that apply to persons recruited directly to do the

same job under a “contract of employment”. The Directive has no such limitation.

The Directive uses the term “had been recruited directly” and carefully avoids the use of the
words “employed directly”. The Directive clearly recognises both employment contracts and

other types of employment relationships.

Thus, in the case of pay, the entitlement is to what the hirer would pay if the agency worker
were recruited directly, not employed directly. It is open to a hirer to recruit directly on the

basis of either a contract for services or a contract of employment.

In addition, the Directive carefully avoids use of the word “employed”, or “permanent”, in
the context of Article 5.1. It refers to the purpose of the recruitment being “to occupy the
same job”. A job can be permanent or temporary. The word “role” does not appear in the
Directive. Thus the Directive means that the agency worker is entitled to the same basic
working and employment conditions as those that would apply if they had been recruited,
under a contract of employment or contract for services directly by that undertaking to

occupy the same job, whether temporarily or permanently.

Clearly different considerations apply if the hirer engages a permanent employee, for a
permanent job, from those that apply upon engaging a direct worker on a contract for

services, for a temporary job.

It is acknowledged that where a hirer has a binding arrangement or condition that excludes
the use of temporary workers or others engaged on contracts for services, the comparable
rights will be those set out in contracts of employment. However where the workforce
comprises both those engaged on employment contracts and those not so engaged the
entitlement must be the minimum under either type of contract (as in the Directive “at least
those....”). This would be the case also provided that the arrangements are binding and in

force in the user undertaking (Article 3.1(f)) — see more at para 50 below.

For example if a hirer’s workforce consists of 2 employees and 20 directly hired temporary
workers the agency worker’s entitlements should not be limited to or established upon the

entitlements of the employees. Rather whichever is the minimum entitlement of either the
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51.

52.

53.
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employees or temporary workers would be the appropriate measure. This assumes that the

arrangements are binding and in force.

In a further example if the hirer’s workforce is engaged on the same work to the agency
worker and all workers are engaged temporarily on contracts for services, the regulations as
currently drafted would preclude the agency worker from achieving the same pay and
working time matters that are binding within that workforce. This would leave the agency

worker unable to access rights which are afforded by the Directive.

Article 3.1(f) defines the basic working an employment conditions as being those “laid down
by legislation....... and other binding general provisions in force in the user undertaking”. The
proposal in R.9(2) to substitute “binding general conditions in force in the user undertaking”
with the words “ordinarily included in contracts of employment of the employees of the

hirer” is not the same thing.

Thus it is only those terms that exist as a result of a compulsion upon the employer that the
agency worker can be entitled to. The test therefore is not- ‘are there other terms actually in
force for an individual?’ but rather ‘are there terms in force for an individual engaged on the

same job which the employer is obliged to include in the contract?’ If the answer to the last

test is yes the agency worker is entitled to the same.

The proposal linked to “ordinarily included” creates a requirement for a test that will be
difficult to answer. Indeed this is somewhat reflected in the suggestion that there should be
guidance. We say the test should be straightforward as we suggest above, thus avoiding

many difficult issues, and largely avoiding the need for guidance.

Conclusion

54,

55.

Accordingly R.9 at (1)(a), (2) and (3) requires a redraft to extend to other types of contracts
than purely employment in order to meet the intention of the Directive. Additionally the test
for “ordinarily included in the contracts of employment” or any test based on “ordinarily
included” should be replaced with the more straightforward test we set out above at para 52
which reflects the Directive at Article 3.1(f). Consequential changes should also be made to

other regulations.

In support, we repeat the points made in our previous response to the first consultation in

this regard. It is crucial that the Regulations do not go beyond the intent of the Directive. It is
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a very easy matter for the drafting to use the same words as those set out in the Directive at
Article 3.1(f) and avoid the complicated gymnastics which will be required if an alternative

model, such as has been proposed, is used.

Other points on R.9

Regulation 9(1)

56.

57.

58.

The words “at the time the qualifying period commenced” are not set out in the Directive.
The principle that the rights accrue from the first day as are contained in the Directive are
allowed to be varied in certain areas by a derogation. That derogation in this case is the 12

week qualifying period. Accordingly it is inappropriate to include these words.

Even if the argument is that it is not inappropriate to include these words, the Directive
allows flexibility. Accordingly the words should be removed in any event as they are likely to
lead to a significant and unnecessary administrative burden; temporary work agencies would
have to record the terms that would have applied at day one of an assignment for each and

every agency worker and assignment even if the qualifying period is not achieved.

We therefore recommend the words are changed to “at the time the qualifying period was
completed”. The result is that the test and the consequent information flow issues are far

more easily achieved with application only in those cases where the R.9 rights accrue.

Regulation 9(3)

59.

60.

Subject to our points under the conclusion above, the point of principle under Regulation
9(3) must be that, if there is another worker/employee working at the hirer site doing similar
work and of similar level of qualifications and skills where relevant, the terms of that
worker/employee’s contract must be evidenced for the purposes of Regulation 9(3). That
evidence establishes what the hirer may have paid if the agency worker were recruited

directly.

The defence is entirely negated if there is a condition that requires the temporary work
agency to prove that the terms of the comparable worker were terms that are ordinarily
included in the contracts of employment of the hirer. Firstly, how would the temporary work
agency be able to prove this? Secondly the principle above is made more difficult to achieve

and it is thus unfair.
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The condition therefore is inappropriate and we recommend removal of the words “whose
terms of employment contain relevant terms and conditions ordinarily included in the
contracts of employment of the employees of the hirer whether by collective agreement or

otherwise.”

Access to employment vacancies — R.10

62.

63.

64.

Please see our comment in relation to temporary to permanent status below. Subject
thereto we have no comment save that the requirement to inform should be sufficiently
clear as to make it easy for hirers to comply and thus avoid complaint or dispute. Accordingly
we recommend the right to be informed should be stated to be discharged in certain

specifically stated ways:

by posting on an electronic or physical notice board, including an intranet, extranet or job

board of any description, of which the agency worker has been made aware
by writing fax or email

orally with supporting evidence that information has been provided.

We further recommend that the scope of available posts should be limited only to posts that

are the same or similar to the role being undertaken by the agency worker and therefore

may be suitable for the agency worker, to avoid the situation that a shelf stacker has to be

told of a job for a CEO.

In addition the Directive places no further obligation upon a hirer, and this should be made
clear so that complaints are avoided. The complaint “I was excluded from applying” is one
that could arise. Hirers have a total discretion and therefore the Regulation should be
qualified, for example “without prejudice to the right of hirer to impose any lawful limitation

on receiving applications for the vacancy concerned”.

Liability and enforcement —Rs. 12, 13 and 15

Regulation 12

65.

A tidying suggestion would be that R.12(1) should be stated to be subject to R.12(2).
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R.12(4) — (9) Whilst the provisions are helpful and appropriate regrettably there is no
arrangement for what happens in the event that the hirer is responsible, save that a Tribunal
can apportion blame. It is assumed that where blame lies an order for compensation or
rectification of terms will be possible. Accordingly we recommend an amendment to R.15 as

below.

Regulations 13 and 15

67.

68.

69.

70.

The requirement for information is fine so far as it goes. However the rules do not go far

enough to protect against spurious claims.

Evidence in employment tribunals shows that the process by which a claim can be made
simply based on a statement of the claimant can lead to numerous unjustified and some
cases, malicious, claims. This adds to the workload of tribunals, which appear reluctant to
strike out claims early on. It also puts employers to unnecessary cost, with a consequent
“blackmail” effect — cheaper to pay the claimant something rather than defend the claim

even where the claim is wholly spurious.

Therefore in order to avoid similar problems arising in respect of claims by agency workers
who have not in fact been denied rights, it is essential that there is a reasonable process that
agency workers must follow before submitting a claim to a tribunal. This process should be
that they have complied with R.13 and have either received the information requested and
that information demonstrates a breach of the rights, or they have not received the
information so requested within the timescale, or that having received the information from
one or the other they are in possession of other information which contains evidence of a
breach of the rights which conflicts with the information provided by the temporary work

agency or hirer.

The process should also require the agency worker to disclose to the temporary work agency
or hirer (potential respondent) at the time of the request, any information the agency
worker has upon which the agency worker relies in considering that there may have been a
breach of the rights. Where information is provided by the potential respondent which
conflicts with evidence in the possession of the agency worker, the agency worker must
produce that evidence and allow the potential respondent to respond within a further 21

days stating either why the evidence is inapplicable if that is the case, or to accept liability.
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The procedure for accepting liability may well serve to avoid any formal claim being

submitted, and provide a useful dispute resolution.

Timescale in Tribunal applications

72.

73.

74.

In addition whilst R.15 includes a timescale for application to a Tribunal as 3 months, with
some flexibility allowed, there should be a timescale of 28 days of belief of the breach by the
agency worker for the agency worker to make the first request for information under R.13,
time for process running from the time of the first request. A claim to a tribunal should then
be made within 3 months of the earlier of the provision of information, or refusal or failure

to provide information by the relevant respondent.

The above process should largely root out spurious claims and at the same time provide
greater clarity to tribunals at the outset of a claim where liability is not accepted. In addition
it should deter agency workers from seeking information in circumstances where they have

no real basis for considering there is a breach.

In addition, and we say this is an absolutely crucial point, hirers will be reassured in these
circumstances that in using agency workers they will not be exposed to wholly unjustified
spurious claims. In recent months there has been evidence of numerous fabricated claims by
serial litigants alleging discrimination and earning a living from the “blackmail effect”. This

must be avoided.

Order of a Tribunal

75.

76.

Whilst there are at least two parties responsible for ensuring that the equal rights are
delivered to the agency worker, the hirer and a temporary work agency, the party
responsible for paying the agency worker will at all times be the temporary work agency as
per R.3(1)(b) or R.4(1)(b). Therefore we also suggest that regulation should make it clear
that, in the case of pay, where rights have not been provided and a higher pay should have
been applied, the order would be that the contract between the temporary work agency and
the hirer and the temporary work agency and the agency worker are varied to allow for the
extra pay. Consequential provisions should then apply so that where the hirer is partially or
fully responsible the payment is due from the hirer to the temporary work agency which

shall then pay the worker.

Therefore in terms of pay it should be clear that the party liable for payment to the agency

worker is the temporary work agency by which the agency worker is paid. The implication at
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the moment is that a hirer or another party could be so obliged to make payment direct to

the worker, and this could have unfortunate tax and other accounting implications.

Information and confidentiality

77.

78.

79.

In relation to information, neither the temporary work agency nor the hirer are obliged to
provide information relating to an individual, and indeed to do so may be a breach of the
Data Protection Act. For the avoidance of doubt this does not include the provision of
information as to the basic working and employment conditions generally applicable in

respect of a given job.

We are concerned that there should be restrictions on the publication of terms and
conditions that may apply at a hirer that are disclosed as part of the information process
under the enforcement terms. There must be suitable protective provisions to ensure that
what may be regarded as essential and confidential business information should be excluded
from the public domain, with appropriate penalties against an errant agency worker or other
party that publishes or facilitates publication of such information. This is for the protection

of both hirers and temporary work agencies.

An employee would generally be in breach of express or implied terms if they were to

publish or use such information for their own purposes without consent.

Collective and Workforce agreements — R. 20:

80.

Any provision that interferes with the relationship between the hirer the temporary work
agency and the agency worker will detract from the principle of agency work and make it
less attractive. This point applies whether an agreement is with a unionised or non unionised
workforce. In addition we do not believe that the concept of collective agreements at a work
place level is recognised in the Directive. Regulation 20 does create a potential interference

with that relationship and for all the reasons above it should be removed in its entirety.

Permanent contracts providing for pay between assignments — R. 21

81.

Our understanding is that policy intention is to ensure that agency workers who are
employed by their temporary work agency and who are paid for at least 4 weeks in between
assignments do not have the benefit of R.9 as regards pay. The policy requirement is not met

and the proposal does not work. The draft regulation conflicts with this policy by deterring
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temporary work agencies from employing agency workers and from putting the benefit of

the rule out of reach.

82. As currently drafted where an agency worker is continuously supplied, either on multiple
short-term or a single long-term assignment, the conditions set out in R.21(1)(b) and (c)
would never be complied with. Sub clause (b) cannot be complied with unless there are
periods in between assignments when the minimum amount is paid. Sub clause (c) cannot
be shown until the contract is ended or until at least 4 weeks of minimum amounts are

shown to have been made.

83. Accordingly at the 13 week point there would be no circumstances in which the agency
worker would not be entitled to R.9 rights assuming all other rules apply, since the agency
worker would accrue the rights at 12 weeks and the temporary work agency would not be

able to claim otherwise until it has actually made payments in between assignments.

84. Thus in the case of an agency worker on an assignment of 9 months, the rights would accrue
at 12 weeks, since at that stage the temporary work agency could not have complied with
R.21(1)(b) or (c) there is no basis for claiming the benefit of R.21. In fact that basis could not
be claimed until the 9 month assignment finishes and the worker is then paid for at least 4

weeks thereafter (between assignments).

85. This leads to a further anomaly that if the temporary work agency does pay the 4 weeks
after the end of the assignment, the agency worker becomes disentitled to the rights that in
practice have applied since the 13 week point. Additional monies and rights given at the 13
week point could then be clawed back in fairness to hirer and temporary work agency, yet

this would create a ludicrous situation in practice.

A solution is for the required employment contract to contain an undertaking

86. The solution is to provide that the policy is satisfied if the employment contract contains the
agreement or undertaking to pay for at least four weeks in between assignments during the

life of the contract. The pre-condition to actually pay should be abandoned.

Other points

Workers switching temporary work agencies should be deemed to terminate the contract:

87. In addition and in any event, because it is common for agency workers to switch temporary
work agencies at the end of an assignment, there must be a provision that for the purposes

of this regulation the employment contract is deemed to be terminated by the agency
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worker if the agency worker takes up employment whether by way of contract for services
or contract of service with any other employer or temporary work agency. In this event
would R.9 then apply both retrospectively and/or from the beginning of the agency workers

next assignment with the second temporary work agency?

Payment in between assignments too long:

88.

89.

Finally it would be wrong for agency workers to have more rights than equivalent employees
in terms of entitlement to pay. It is open to an employer to terminate employment by giving
statutory notice (save where contract specifies otherwise) which during year 1 is one week,
year 2, two weeks and so on up to a cap of 12 weeks. Payment must be made for the period

of notice.

Accordingly the obligation to pay for at least 4 weeks in between assignments exceeds the
period of statutory notice and payment for employees whose contracts are terminated. We
request that the periods be matched in the regulations so that the period for payment
equals the applicable statutory period for giving notice by an employer, but with a cap of 4
weeks. Realistically in a 4 year period the temporary work agency will almost certainly have

paid the agency worker at least 4 weeks in between assignments.

Lost opportunity:

90.

There is an opportunity for implementation of the Directive to encourage employment by
temporary work agencies. That opportunity is regrettably lost by the current drafting.

However a redraft taking in the matters we mention above should encourage employment.

Protection of pregnant women and new mothers

91.

92.

The proposal fails to recognise the difference between agency work and employment in two

material respects.

An employer has an implied social obligation towards employees. That is best exemplified in
the various statutory legal obligations towards employees based on the principle of fairness,
e.g. dismissal procedures, redundancy obligation to consider alternative work, and of course
the obligation to pay pregnant mothers if work conditions are not suitable and no other
work is found. The obligation upon the employer to consider providing alternative work
against the background that if suitable alternative work is not found the employee must be

suspended on full pay operates as an encouragement for alternative work to be found. This
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in turn also links with the right to return to work which is beneficial to both employer and

employee and is based in addition on the general long term mutuality of benefit.

A temporary work agency is not generally the employer of the agency worker and does not
have the same social obligations. This is evidenced by the fact that there are no applicable
statutory obligations on a temporary work agency that replicate those referred to for
employers. There is a well established delineation between law relating to employees and

that relating to workers.

The point above is based on the ability of the employer to meet the obligations in terms of
administration and cost. An employer has the benefit of the entirety of its gross income to
apply to compliance with the legislation. Typically therefore in practice an employer will pay
a smallish percentage of its gross income to employees, for example 30%, leaving 70%
available for all other aspects including the absorption of the matters referred to in

paragraph 92 above.

Agencies on the other hand only make profit from a margin charge calculated as a small
percentage of the agency worker’s pay. Typically a temporary work agency will charge an
uplift margin of say 15%, allowing 85% of its total income for payment to the temporary
work agency workers. In some cases the margin is as low as 8%, offering a superb rate for
hirers. Thus a temporary work agency does not have the financial means to meet the social

payments and administration referred to above.

Accordingly the imposition of the social payment requirement as proposed will therefore

damage the economic model of agency supply.

Other points

97.

98.

The proposal as drafted discourages hirers from considering alternative work. There should

be an obligation upon hirers to find alternative work within their organisation since they are
best placed to make this provision and they would still be able to benefit from the work
undertaken. Having said that, this in itself could deter hirers from engaging agency workers

of child bearing age, since the principle of agency work is maximum flexibility.

Whilst temporary work agencies are in a position to seek alternative work, the reality is that

it will be difficult to supply a pregnant woman.
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Under 68A(2) the agency worker is not entitled to remuneration if (a) the temporary work
agency has found and offered “suitable alternative work” and ...... (c) the agency worker
unreasonably refuses that work. Surely if the alternative work offered is “suitable” as under
(a), the temporary work agency should have discharged its duty, and any refusal by the
agency worker to take up the work should disentitle the agency worker to remuneration.

Thus the word “unreasonably” should be removed from (c). If this is not done the ludicrous

situation could arise under which a temporary work agency finds suitable work but the
agency worker argues that refusal to take it up is reasonable for a whole host of different

reasons.

There is an additional point. A failure to perform is different from a refusal. An agency

worker could be offered and accept suitable alternative work yet then fail to perform it
either in whole or in part, leaving the agency worker with the continuing entitlement to
remuneration. To avoid this possibility, and to avoid ambiguity, the wording of 68A(2)(c)
should be changed to “the agency worker has refused that work, whether expressly or

otherwise, or has wholly or partially failed to perform that work”.

There is a further issue under 68A(2). If a temporary work agency has found suitable
alternative work which the agency worker refuses to take up, it would seem to be a pointless
exercise for the temporary work agency to seek yet further alternative work only to find

once again that it is rejected by the agency worker. The obligation of the agency should

therefore cease at the point of first refusal, and the words “in respect of any period” should

be removed.

We further strongly discourage use of the word “reasonable” or “unreasonable” in principle

in any context as it inevitably will create a point of argument.

The obligation to make payment at the same rate as under the original assignment for its
anticipated duration is overly onerous and conflicts with the economic model of agency
work. It can only serve to encourage discrimination and reduce the availability of female

workers of child bearing age, thus operating as a counter-productive measure.

Larger temporary work agencies may be better able to absorb the costs, but smaller ones
will suffer the most, leading to lack of competition and flexibility, and potential loss of
employment within those temporary work agencies affected. This in turn will damage the

supply industry and make the use of agency workers less attractive. It could also lead to a
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significant advantage to the very largest temporary work agencies, as they are better able to

handle economies of scale, thus interfering with free market principles.

Agency supply work is an entirely distinct discipline from employment. The fact that the
Directive does not confer actual employment rights stands as recognition of that fact.
However the provision in this section apparently conflict with that principle thus serving to

blur the distinction.

Technical points

106.

The Directive does not provide for agency workers to be protected in the way suggested.

Article 5.1(a) and (b) states clearly that the rules in force in the user undertaking must be
complied with as established by legislation. The rule in force in the user undertaking
specifically does not require protection for agency workers save in respect of regulations
imposing requirements for health and safety. There is no obligation under any rule in force

at the hirer’s establishment to suspend agency workers on full pay.

Article 5.1 may not extend to the principle of pay in the way suggested,

107.

108.

109.

The proposed new regulation is based upon the second paragraph of 5.1 that commences
“for the purposes of the application of the first subparagraph” and continues by reference to
specifically identifying pregnant women and nursing mothers etc in sub paragraph (a). There
is some basis to suggest that the words “the first sub paragraph” could refer to Article
3.1(f)(i) which relates to breaks and leave and does not refer to pay which is set out in

3.1(f)(ii), namely the second subparagraph. Our reasons for this are as follows.

There is no other use throughout of the word “sub paragraph” throughout the Directive.
Reference to other sections are throughout referred to a references to a numbered
paragraph. For example in Article 4 paragraph 2 refers to “paragraph 1”, paragraph 3 refers
to “paragraph 2”. In other words Article 5.1 should be referred to as paragraph 1 throughout
Article 5, and indeed it does do so at paragraphs 3 and 4. Thus the convention used
throughout is to refer to numbered primary paragraphs as “paragraphs”. A sub paragraph is

therefore a subsidiary paragraph not a primary paragraph.

The paragraph relating to protection of pregnant women was originally set out in an earlier
draft of the Directive in Article 3.1 (d) as sub paragraph (iii) as part of the definition of “basic
working and employment conditions”. Article 3.1(d) is now Article 3.1(f). Article 3.1(f)

contains two sub paragraphs.
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If you insert the definition in Article 3.1(f) into Article 5.1 it reads as follows:”the basic
working and employment conditions of temporary workers, meaning working and
employment conditions laid down by legislation, regulations, administrative provisions
collective agreements and/or other binding general provisions in force in the user
undertaking relating to (i) the duration of working time....(ii) pay, shall be for the duration of
their assignment at a user undertaking at least those that would apply if they had been

recruited directly by the user undertaking to occupy the same job.

For the purposes of the application of (the first subparagraph) the duration of working time,
overtime, breaks, rest period, night work, holidays and public holidays, the rules in force in
the user undertaking on: (a) protection of pregnant women and nursing mothers.......and (b)

equal treatment......; must be complied with as established by legislation........

Article 5.2 follows on from this logically by starting “as regards pay”. This refers to the
second sub paragraph of Article 3.1(f), namely pay. It also implies that the previous section

did not relate to pay.

It makes no sense to include a reference to the first subparagraph, namely the first sentence
of 5.1. What would make sense is if the words used stated “for the purposes of the

application of the “paragraph above”, or “this paragraph”.

Accordingly for all the reasons we have given in this section relating to pregnant women we
request that there should be no obligation upon the temporary work agency to pay where

an assignment has been terminated in the circumstances considered.

Temporary to Permanent status

114.

115.

The draft of revised Regulation 10 is not acceptable on any basis and exceeds the

requirements of the Directive.

The inclusion of a reasonableness test for either/both transfer fees and the extended period
of hire creates uncertainty as to the enforceability of terms agreed between the parties
relating to either the transfer fees or the extended period of hire. This is highly prejudicial to
temporary work agencies and interferes with the temporary work agency’s ability to set out

fees and terms in a contract (see R.17).
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Further the Directive at Article 6.2 does not require any such test. The Directive permits
provisions under which temporary work agencies receive a reasonable level of recompense
for services rendered. Regulation 10 of the Conduct of Employment Agencies and
Employment Businesses Regulations 2003 (Agency Regulations) as current is a provision that
permits such a reasonable level of recompense. In particular the arrangement under which a
hirer may engage the agency worker under an extended period of hire specifically allows a
hirer to overcome the requirement to pay a transfer fee if the hirer wishes to do so, for

example if the hirer considers the fee to be unreasonable.

In addition the Directive does not extend to fees charged where an agency worker is
engaged through supply by another employment business, yet the draft amendment relates
to both temporary to permanent and temporary to temporary fees. Further the Directive
does not address the issue of an extended period of hire as an option and there is no

requirement to ensure that such a period is reasonable.

Regulation 10 of the Agency Regulations as current works in conjunction with Regulation 17
of the Agency Regulations which requires temporary work agencies to agree terms in
advance of services provided to hirers. Both Regulations were agreed after a 4 year
consideration of the issues during which there were three formal consultations. The final
consultation took place at a time when the Directive was in draft form and contained the

requirement now in Article 6.2 of which the Government was fully aware.

The issue of transfer fees charges was first raised in the 1999 Consultation to the Agency
Regulations and numerous options were contemplated in order to strike the right balance.
After further consultations, one on this particular issue issued on 16" March 2000, that
balance was achieved and contained in R.10. It would be wholly wrong for the Regulation

now to be changed in impact in the way proposed in the manner suggested.

There is no evidence of abuse of Regulation 10 that has been produced during the last 5
years and which justifies a review now. There has also been no consultation on an
amendment to Regulation 10 despite several consultations on aspects of the Agency
Regulations since 2004 and which have resulted in some changes to different Regulations.
Implementation of the Directive is not the appropriate forum for amendment to the Agency

Regulations.
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The argument that hirers are deterred from employing agency workers if they are charged
unreasonable transfer fees does not stack up for two reasons. (1) There is no evidence that
hirers are deterred. (2) Hirers regularly use employment agencies to seek permanent
employees and indeed this is the preferred route of most hirers when filling staff
requirements — surely the same argument put forward in the consultation could apply? It

would be ludicrous for example if the fees of employment agencies were to be restricted.

No hirer ever wants to pay any fee for an introduction, better to have the service free. Yet
the service simply cannot be free without meltdown and loss of the facility. The result is that
hirers accept there is a balance which is determined by commercial agreement. R.17
requires terms and fees to be agreed before services are provided. The implication of
agreement is that terms are reasonable. These are commercial matters and which are
subject to market forces at the relevant time, which the Government should not seek to

interfere with.

Further the obligation upon hirers to inform agency workers of vacancies (R.10 draft agency
worker regulations) may play into the hands of hirers wishing to find reasons for not paying

R.10 fees.

Finally Regulation 10 of the Agency Regulations is breached if a transfer fee that is not due is
claimed. Under the proposal if an agency claims a fee that a Court subsequently determines
is unreasonable for any reason or if the extended period of hire is held to be unreasonable,
firstly the temporary work agency would not be entitled to any fee at all, and secondly it will
be in breach of Regulation 10 such that it will have committed an offence prosecutable in

the criminal courts. This is unreasonable.

We recommend that Regulation 10 of the Agency Regulations be left as it currently stands.

Guidance in relation to contracts of employment

126.

We question the need for guidance in any form other than to cover the most basic meaning
of the regulations. Specifically guidance on what may or may not be included in contracts of
employment is dangerous. The test for R.9 also should not be limited to contracts of

employment.
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127. In any event we do not agree with the guidance in relation to what may or may not be
ordinarily included in contracts of employment. The guidance, by referring to “custom and
practice”, and “going rate”, implies that the rules go beyond what is actually in force and
actually included in contracts of employment. It is perfectly possible for example to exclude
terms from contracts of employment even though they may in practise apply. This last is a
useful function that allows employers to change certain provisions without the requirement

to amend contracts of employment each time.

128. It is imperative that no statements are made within guidance that are wrong as a matter of
law or in any respect misleading. We would recommend that it is far safer to have no
guidance, since the issues are complex and legal and in our view cannot be crystallised in a
way which is fair to either party. Guidance would further complicate a legal assessment of

any position as the guidance itself could affect the outcome.

129. Further by reason of our points above the guidance would require significant adjustment.
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OVERALL CONCLUSION

The Directive requires a new concept to be put in place in the UK. That concept is difficult
and complex, but whilst it provides a protection for agency workers the Directive setting out
the concept does not intend the very nature of agency work to change — indeed it
specifically recognises the ability to continue to allow flexibility by way of the use of agency

work.

Accordingly, whilst it is plain that the current drafting has made a very good attempt to distil
the issue, those issues are so wide ranging that it would be very surprising if the regulations
could achieve all the hoped for results. It is imperative that the identity of the agency worker
as a flexible resource, and agency work as a flexible solution, is maintained. We hope that
the points we have raised assist the government in identifying the areas that now should be
addressed to ensure fairness for all in the real world. After all if agency work becomes so
commercially unattractive to hirers that they stop using agency workers, we in the UK will
have lost a hugely valuable industry that has given us a significant edge over our European
competitors for very many years. At the same time it will reduce the life choices available to

every worker in the UK.

For the reasons set out herein, significant issues remain and we recommend that further

adjustments be made.

The exercise thus far has shown significant value in consultation. Given the complexities, we
believe that further consultation is justified, indeed is necessary, before any regulations are

finalised.
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